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THE ALIENABILITY OF THE STATE'S TITLE 
TO THE FORESHORE. 

The nature of the title of the sovereign, and the power of the 
sovereign to alienate lands under tidewaters, and the rights therein 
acquired by grantees by letters patent from the sovereign have been 
prolific sources of judicial discussion from the earliest times. The 
New York Court of Appeals, after making an observation to that 
effect, adds: 

"* * * judging from numerous recent decisions, the sub- 
ject is still almost as fresh as ever. This is due mainly to the cir- 
sumstance that the courts have never attempted to fix the precise 
limits of legislative power in that regard. It is very difficult and 
perhaps wholly impracticable to do so. The courts have been satis- 
fied to develop and apply principles, from time to time, sufficient 
for the purposes of the particular case. * * *" 1 

The owner of uplands, however, who has obtained a grant from 
the State of the lands under tidewaters below high water mark 
adjoining his uplands is not satisfied to await the result of liti- 
gation in order to ascertain his rights. In his conception, the law 
is a broad rule of conduct, applicable to all human and property 
rights, from which the legality or illegality of a certain contemplated 
act should readily be determined. So the frank statement of the 
Court of Appeals does not incite great respect for the law in the 
lay mind. 

The question of rights in lands under tidewaters is of the 
utmost importance in New York, for it has been the policy of 
the State for over a century to sell such lands to the owner of the 
adjoining uplands 2 either for purposes of commerce, or, since 1850, 
for "the beneficial enjoyment" of the grantee, and hundreds of 
letters . patent have been issued conveying lands under water of 
immense value. 

In a very interesting article in the Columbia Law Review of 
March, 1909,* entitled "Riparian Rights; a Perversion of Stare 
Decisis," Mr. Frederic R. Cdudert relates the long legal struggle 
between the sovereign and the riparian or littoral owner who held 
no title to lands below high water mark as to the right of the 

'Coxe v. State of New York (1895) 144 N. Y. 396, 405. 

'Laws of 1815, Chap. 199; 1 Revised Statutes of 1829, Chap. 9, Title 5, 
Article 5; Laws of 1835, Chap. 232; Laws of 1843, Chap. 239; Laws of 
1850, Chap. 283. 

'9 Columbia Law Review 217. 
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littoral owner to build a wharf from his uplands to navigable waters 
below high water mark for purposes of access to his uplands. This 
struggle finally ended in 1907 in a victory for the littoral owner in 
Trustees of Brookhaven v. Smith* Mr. Coudert suggests that a 
logical deduction from that case is that the littoral owner who has 
obtained a grant from the State of lands under water adjoining 
his property, has no greater rights than a littoral owner who has 
not obtained such a grant. 

The littoral owner of uplands has by nature of his holding 
certain rights in regard to the lands under water below high water 
mark adjoining his premises, such as rights of passage, fishing, 
drawing of nets and loading and unloading boats, which have been 
held to be property rights. 5 By the Brookhaven Case, those rights 
include the right to build a wharf extending below high water 
mark for purposes of access to his property. Except for the right 
of constructing a wharf and the privilege of landing with boats, 
however, his rights are but little distinguishable from those of 
the general public, for his use of the lands is subject to the jus 
publicum, or rights of fishing and navigation, including the right 
of improvement for navigation. In so far as such a wharf un- 
necessarily interferes with the rights of the public to pass along 
the beach below high water mark or its right of navigation in 
boats, it would seem the public rights are paramount. 7 The sug- 
gestion of so eminent an authority, therefore, is calculated to cause 
chagrin in minds of grantees of the State, who have paid the State 
the full appraised value of lands under water below high water 
mark, akin to that felt by the rural victims of the "green goods" 
game. 

Grantees named in these letters patent of lands under tidewaters 
below high water mark find themselves daily beset by perplexing 
questions. How far can a pier be extended into navigable waters? 
Can the public be excluded from passing along the beach ? From 
passing through the waters in boats? From bathing? From 
fishing from the wharves ? From fishing in boats ? From anchor- 
ing boats? From using existing wharves as landings? From 
digging for shellfish on the beach or in the water? If the lands 
under water are used for commercial or business purposes in 

'(1907) iSS N. Y. 74- 

'Matter of City of New York (1901) 168 N. Y. 134. 

6 Sage v. Mayor (1897) 154 N. Y. 61. 

'Barnes v. Midland R. R. Co. (1903) 193 N. Y. 378. 
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connection with the uplands, the questions are of great financial 
importance. How far can structures be built which may conflict 
with navigation? Have vessels the right to use wharves which 
may be built? How far may lands under water be reclaimed 
and filled in? What is the effect of the establishment of an ex- 
terior pierhead line by the State? By the United States Govern- 
ment ? And what are the rights of the United States Government 
in regulating navigation ? 

Answers to all the foregoing queries depend, of course, in 
the first instance upon the provisions of the particular grant under 
discussion. But, assuming that the letters patent from the State are 
without restriction as to the use by the grantee and purport to 
grant a fee, as in the case of an unrestricted grant for "beneficial 
enjoyment," 8 the title acquired by the grantee is the entire title 
that the State had to convey, and depends, therefore, upon the 
nature of the title held by the State as grantor and its alienability. 

The several States of the United States hold the title to tide- 
water lands below high water mark and iand under navigable 
waters within their respective limits. Among the decisions of the 
various States there is an irreconcilable conflict, however, as to 
how far this title is held in trust for the public, and whether the 
trust can be extinguished or terminated by grants to private in- 
dividuals or whether it survives and attaches to the lands conveyed. 
Alabama and Wisconsin courts hold that this trust is of so sacred 
a character that the title to such lands cannot be alienated. Other 
authorities concede that the title can be granted, but only subject 
to the jus publicum, the public rights of fishing and navigation, 
which cannot be interfered with by the grantee. And for this latter 
doctrine the reason is given that the "state owns, not as pro- 
prietor, but as sovereign, and in its representative capacity," a state- 
ment often quoted thoughtlessly in judicial opinions, for while it 
is true of the nature of the title held by the Crown of England 
by the English common law, it ignores entirely the difference in 
our American institutions whereby the powers of both Crown and 
Parliament are united in the title held by the free and independent 
peoples of the various States. 

No principle of law, affecting public rights, can be properly 
understood without considering the political institutions and social 
conditions existing at the time of its origin. Although we have bor- 
rowed our common law from England, we have by no means 

"Opinions of Attorney General (1892) p. 83. 
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adopted doctrines incompatible or inconsistent with our political in- 
stitutions. A glance at the origin of the doctrine that the title to 
the foreshores,, i. e., lands between the ordinary high and low water 
mark of the tides, was in the Crown rather than the adjoining pro- 
prietors, will emphasize the distinction between English and Ameri- 
can forms of government and the fallacy of applying the doctrine 
of the inalienability of the jus publicum by the Crown to the States 
of this republic. 

Sergeant Merewether in his famous argument* in Attorney 
General v. London™ states that no trace of a claim on behalf of 
the Crown to lands under tidewaters between high and low water 
mark can be found in the Saxon charters, Saxon Laws, Doomsday 
Book, Laws of William I or Henry I, Glanville, Magna Charta, 
Bracton, Britton, the Year Books or any other authority down to 
the time of James I. His statement is accepted by all competent 
legal historians 11 and Moore in the History of the Foreshore shows 
that practically all the lands on the seacoast of England had been 
granted by the Crown as manorial lands, and that the seashore as 
far as low water mark was considered and treated as part of these 
grants by the owners of the manor until the reign of Elizabeth. 

About 1569, in the reign of Elizabeth, Mr. Thomas Digges 
issued a treatise, "Proofs of the Queen's Interest in Lands left by 
the Sea and the Salt Shores thereof," which asserted that the title 
to the foreshore, salt marshes, etc., was prima facie in the Crown, 
arguing that inasmuch as the waste land or unoccupied land in 
the Kingdom was in the Crown, the foreshore and salt marshes 
were also in the Crown. This theory was founded upon the 
assumption of fact that lands between high and low water mark 
on the foreshore had never been granted out of the Crown, a theory 
of fact absolutely untrue, 12 as they were regarded as appurtenant 
to the adjoining manors. Digges had no sooner evolved this theory 
than he attempted to use it to his own advantage, which was, per- 
haps, the purpose for which it had been conceived, by obtaining 
grants from the Crown of marsh lands and instituting proceedings 
to recover possession of them from their owners. His efforts 
were uniformly unsuccessful 13 and a severe set-back was received 

'Published in Appendix to Hall on Seashore (2nd. ed.). 
"(1845) 8 Beav. 270; (1849) 2 Ha. & Tw. 1; (1849) 2 Mac. & G. 247. 
"Moore, History of the Foreshore, 169; Farnham, Waters, Vol. I, § 39; 
Gould, Waters, (3rd ed.) § 18. 

"Moore, History of the Foreshore 184. 
K lbid. 218. 
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by Mr. Digges' "prima facie" theory in Sir John Constable's Case 
in 1575" and Sir Henry Constable's Case in 1599 16 in which it was 
held that the foreshore as far as low water mark was. prima facie 
appurtenant to the adjoining manor. Mr. Digges died in 1695, 
defeated at all points, little realizing that the prima facie theory 
founded probably on his own greed, and supported by the avarice 
of the Stuarts, would become a fixed rule of law in an unborn 
republic of 90,000,000 people. 

When James I ascended the throne in 1603, the doctrine of 
the divine rights of Kings received a decided impetus. Within a 
few years after his accession the canons of the English Church 
denounced as error the assertion that "all civil power, jurisdiction 
and authority were first derived from the people and disordered 
multitude, or either is originally still in them, or else is deduced 
by their consent naturally from them ; and is not God's ordinance 
originally descending from Him and depending upon Him," 10 
and James I expressed his own opinion in a Star Chamber speech : 
"As it is atheism and blasphemy to dispute what God can do, so it 
is presumption, and a high contempt in a subject to say what a 
King can do, or to say that a King cannot do this or that." 17 

This aggressive attitude of the Crown resulted incidentally 
in great activity in support of Mr. Digges' prima facie theory. 
Royal commissions were appointed to endeavor to gain possession 
of various salt marsh lands for the Crown. No case actually in- 
volving the title to the foreshore seems to have been determined. 
The theory of the divine right of Kings was reflected in the minds 
of the bench and bar of the time and never, perhaps, in the history 
of the common law, was the independence and learning of the 
English judges at a lower level. During this time, when the power 
of the Crown was evidenced by the removal of Sir Edward Coke 
from the bench for his refusal to be coerced by James, lawyers 
beyond all other classes were subservient to the Crown. 18 

So, within a few years after James' accession in the case of 
Royal Piscarie of the Bann, 10 we first find indications of a trend 
towards the prima facie doctrine, in a case involving the right of 
fishery in a royal river where the tide ebbed and flowed. In 1622, 

"(iS75) Anderson, 86. 

"(1599) 42 Elizabeth, Roll. 858. 

"Green, Short History of the English People, 477. 

"Ibid. 477- 

"Ibid. 486. 

"(1610) Sir John Davies' Rep. 149. 
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Sergeant Callis began his lectures on the Statute of Sewers, 20 in 
which he inclines to the prima facie doctrine, but on somewhat 
different grounds from those of Mr. Digges. English lawyers 
from early times had claimed the title to the Pour Seas or "Narrow 
Seas" surrounding Great Britain for the King of England, and 
this claim was persisted in by eminent English authorities as late 
as the nineteenth century. 21 From their nature, the lands of the 
foreshore were alternately dry land and covered with the sea during 
part of each day. The claim of the ownership of the sea for the 
Crown was easily enlarged to include the soil beneath the sea as 
far as the sea flowed, and the King's title was asserted to extend 
to the high water mark of spring tides at the equinoctial instead of 
to ordinary high water mark. 

The prima facie doctrine, whether founded on the waste land 
theory or on the marine titular theory, was most acceptable to the 
needy Charles I, who anticipated with complacency a large revenue 
from the sale of hundreds of miles of foreshore. The appointment 
of commissions went actively on, but the King's claim was not 
founded upon judicial authority until the decision of the case of 
Attorney General v. Philpot, 22 in 1631. This was an action to 
abate certain structures below high water mark in the river Thames, 
which, it was claimed, were purprestures on the lands of the 
Crown and were nuisances in the river. In a preliminary opinion, 
Chief Baron Walter said : 

«# * * I. That prima facie and of common right those who 
have land adjoining to the said river (the Thames) or any river 
which ebbs and flows, shall have all the land to the low-water mark, 
and it shall be intended to belong to those who have the land upon 
each side. 

"IV. But out of this general rule are excepted the ports of 
the realm, for they belong to the King, and in them the King shall 
have the land to the high-water mark, and in them the King shall 
have the benefit of an anchorage. * * *" 

After a rehearing, Baron Dunham enlarged the former ruling 
upholding the Crown only as to ports, and said that the King 

M 23 Hen. VIII, Cap. 5. 

a Selden, Mare Clausum, 1635; Co. Litt. 107, 260, b. Sec. 439; Bacon, 
Abr. Tit. Ct. of Admiralty; 1 Black. Com. no; 2 id. 264; Callis, Sewers, 
39-4i, 53; Hale, De Jure Maris, Ch. 4, 5. 

^Reported only in Moore, History of the Foreshore, 262. 
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"* * * has interest in a navigable river as high as the sea 
flows and reflows in it, and the reason is, because such river par- 
takes of the nature of the sea, and is called an arm of the sea as 
high as it flows, and the King has the sole interest in the soil of 
such rivers. * * *" 

Chief Baron Walter had been removed from the Bench when 
the later decision was made, perhaps for his failure to uphold the 
Crown's contention, as the judges held office at the pleasure of the 
Crown, and Mr. Moore prints documents showing that Charles I 
took personal interest in the decision in that case. Baron Dun- 
ham apparently ignored the waste land theory of Mr. Digges, and 
based his opinion on the theory of the King's title to the seas. 

This decision was made in an era when an English Attorney 
General argued that the "King cannot die, nor be impotent, nor 
err, nor be deceived; that his throne is as the throne of God" 23 
and when an English judge announced: "I never read or heard 
that lex was rex, but it is common and most true that rex is lex." 24 

Sergeant Merewether, in the argument referred to, stated that 
the coffers of the Crown were notoriously low at that time and that 
the Lord High Treasurer and the Chancellor of the Exchequer sat 
with the judges on the bench at the decision of the Philpot Case. 
Indeed, the pleadings frankly state that the action is brought to 
improve the King's revenue. 25 Moreover, the decision is founded 
on a theory of law as to the title to the seas which has been obsolete 
in Europe since the publication of Grotius' Mare Liberum in 
1609, and in England since Regina v. Keyn. 2 * 

Charles I gained little, however, by his victory over Philpot. 
The owners of lands adjoining the seashore, who had been in pos- 
session of the foreshore to low water mark from time immemorial, 
bitterly resented the usurpation of the foreshore by the King. So 
unpopular was the work of the Royal commissions and the de- 
cision in the Philpot Case, that the "Grand Remonstrance" of the 
Long Parliament of 1641, which is one of the landmarks in Charles 
I's career to the scaffold, charged him "with taking away of men's 
rights under color of the King's title to land between high and low 
water mark." 

In the next case, the report of which is incomplete, Johnson v. 

a Moore, History of the Foreshore, 293. 
"Green, Short History of the English People, 531. 
"Moore, History of the Foreshore, 262. 
"(1876) L. R. 2 Exch. Div. 63; 46 L. J. M. C. 17. 
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Barrett, 27 Hale, afterward Lord Hale, as counsel, asserted the 
prima facie doctrine, but makes no mention of the Philpot Case. It 
was agreed by counsel that, beneath the low water mark the lands 
under water belonged to the King. The court's ruling as to owner- 
ship of the foreshore is missing. Dicta in four subsequent cases 
anterior to the American Revolution refer to the prima facie doc- 
trine in Bullstrode v. Hall, 2 * Kirby v. Gibs, 29 Whitaker v. Wise 30 
and Attorney General v. Farmen, 31 but the weightiest authority 
for the Crown's claim is found in the treatise of Lord Hale, "De 
lure Maris." 32 

Sir Mathew Hale, member of Parliament and Lord Chief Jus- 
tice of England, died in 1676, and the treatise, although probably 
written about the middle of the seventeenth century was not pub- 
lished for over a hundred years until 1787, and for some time its 
authorship was disputed. The treatise states that by the common 
law of England, the shore between ordinary high water and low 
water mark 

"* * * d t.h prima facie and of common right, belong to the 
King, both in the shore of the sea and the shore of the arms of 
the sea. * * * It is admitted that 'de jure communi' between 
high-water and low-water mark doth prima facie belong to the 
King, Constable's case, 5 Rep. 107; Dy. 3264. Although it is 
true, that such shore may be and commonly is parcel of the manor 
adjacent, and so may be belonging to a subject, as shall be shown, 
yet prima facie it is the king's * * *." 33 

Certainly, Constable's Case, cited by the learned jurist, does 
not seem to admit the prima facie doctrine, but holds the exact 
converse. Lord Hale further supports the doctrine by a reference 
to the very ancient case of Town of New Castle v. Prior of Tyne- 
mouth,** which does not warrant the citation, and the Philpot Case, 
and then regards his point as proved: 

"And this shall suffice for the king's right in the shore of the 
sea, or rivers that are arms of the Sea, viz., the land lying be- 
tween the high-water and low-water mark at ordinary tides." 

" (1647) Aleyn 10. 
53 (1663) 1 Siderfin 148. 
2 (1667) 2 Keble 294. 
*°(i67i) 2 Keble 759. 
st (i676) 2 Lev. 171. 

^Published in full in Hargraves' Law Tracts, Hall, Seashore, Ap- 
pendix, and Moore, History of the Foreshore, 370. 
"Hale, De Jure Maris, Chap. IV, sub. II. 
"(1291) 20 Edward I, Roll. 58. 
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He does not mention Johnson v. Barrett, supra, and could not 
this omission justify a conclusion that that case was decided con- 
trary to his argument as counsel? 

As to the jus publicum in navigable waters and lands beneath, 
he says: 

"* * * There may be such an interest lodged in a subject, 
not only in navigable rivers, but even in the ports of the sea itself 
contiguous to the shore, though below the low-water mark, where- 
by a subject may not only have a liberty but also a right or pro- 
priety of soil. But yet this, that I have said, must be taken with 
this allay, which I have in part premised. 

"ist. That this interest or right in a subject must be so used 
as it may not occasion a common annoyance to passage of ships 
or boats ; * * * for the jus privatum, that is acquired to the 
subject either by patent or prescription, must not prejudice the 
jus publicum, wherewith public rivers or arms of the sea are 
affected for public use. 35 

"Yet they may belong to a subject in point of propriety not 
only by charter or grant, whereof there can be little doubt, but 
also by prescription or usage. * * * But though the subject 
may thus have the propriety of a navigable river part of a port, 
yet these cautions are to be added, viz., * * * 

"2nd. That the people have a publick interest, a jus publicum, 
of passage and repassage, with their goods by water, and must 
not be obstructed by nuisances, or impeached by actions, as shall 
be shown when we come to consider of ports. For the jus 
privatum of the owner or proprietor is charged with and subject 
to the jus publicum which belongs to the king's subjects; as the 
soil of an highway is, which though in point of property it may 
be a private man's freehold, yet is charged with a publick interest 
of the people, which may not be so prejudiced or damnified." 36 

The jus publicum, therefore, of navigation, according to Hale 
attaches apparently only to the lands below low water mark, or 
the navigable river part of a port, by which he probably meant the 
channels. Nowhere does he mention the jus publicum as attach- 
ing to the foreshore. The channel of a port or the broad sea may 
properly be likened by him to a highway, but his authority does 
not warrant the imposition of the jus publicum upon proprietors 
of the foreshore, which applies clearly only to public rivers, arms 
of the sea and the navigable part of ports. 

The only other public right mentioned by Lord Hale is that of 
fishery, concerning which he says: 

"Hale, De Jure Maris, Chap. V. 
"Ibid. Chap. VI. 
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"But though the King is the owner of this great wast, and as 
a consequent of his propriety, hath the primary right of fishing in 
the sea and the creeks and the arms thereof; yet the common 
people of England have regularly a liberty of fishing in the sea 
or creeks or arms thereof, as a publick common of piscary, and 
may not, without injury to their right be restrained of it, unless 
in such places, creeks or navigable waters, where either the king 
or some particular subject hath gained a propriety exclusive of 
that common liberty." 311 * 

One of our ablest text book writers sets forth several par- 
ticulars in which the law has been adjudicated contrary to certain 
statements in Lord Hale's treatise and points out: 

"The work is posthumous, and there appears to be no evidence 
that it was revised or intended for publication, or at what period 
of the author's life it was written, while Lord Hale's name has 
not made it in all respects, incontrovertible." 37 

The sea and the soil beneath the sea concededly belonged to the 
King of England, and this doctrine was strenuously supported by 
all Englishmen against foreign nations for their own interest. But 
the King held the sea for all his subjects in his representative and 
not in his proprietary character, a distinction in the conception of 
the sovereign which was gradually growing in the public mind, 
and the sea was free to all Englishmen. The jus publicum of 
navigation over the broad seas might properly include the chan- 
nels of seaports or of navigable rivers. But there seems to be no 
reason why a jus publicum of navigation should attach to the fore- 
shore, which part of each day was dry land, and which even at the 
flow was not navigable except by small boats. 

The prima facie doctrine at the time of the American Revolu- 
tion rested upon the meagre authority of the Philpot Case and Lord 
Hale's treatise, and the foreshore was not subject to the jus pub- 
licum in the possession of a private individual. The jus publicum 
of navigation below low water mark and in the channels of a port 
was paramount to the rights of a private holder, while the right 
of fishing in navigable waters was extinguishable by grant of 
the Crown. 

Whether the authorities cited by Lord Hale justify his support 
of the prima facie doctrine, or whether the doctrine itself was equit- 
able, it must be conceded that the prima facie doctrine is now 
triumphant, and although originally founded upon the Crown's 

"*Ibid. Chap. IV. Italics inserted. 
3, Gould, Waters, (3rd. ed.) § 49. 
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greed and usurpation, it has become probably too firmly imbedded 
in English and American law ever to be uprooted. 

Subsequently, in England, the prima facie, doctrine was de- 
veloped by the courts so that the Crown, holding as representative 
or trustee, could not alienate the title to the soil under navigable 
waters, except subject to the jus publicum; 3 * that the jus publicum 
of fishing and navigation including passage, but not bathing, or 
loading or unloading boats on the foreshore or towing on the 
shore 38 was extended to the foreshore; 40 that if the king could 
make no grant derogatory of the public rights of navigation in 
navigable waters or rivers, Parliament could authorize an ex- 
tinguishment of the public rights. 41 

All the property in the new world discovered by English ex- 
plorers vested in the King of England as waste land, for by dis- 
covery the law of the mother country attaches, whereas by conquest 
the conqueror may impose such law as he sees fit. The Indians 
were regarded as mere temporary occupants of the soil, not com- 
petent to convey title to real property. 42 During the life of the 
colonies the law as to the ownership of soil beneath tidewaters 
was unsettled and the doctrine of the jus publicum was in a rudi- 
mentary state, but we find a grant by Governor Dongan to the 
municipality of New York in 1686 of all the lands below high water 
mark surrounding Manhattan Island. When the State of New York 
seceded in 1777 and adopted the common law, so far as it applied, 
the courts might have decided, if the question had been raised de 
novo, that the presumption was that the foreshore to low water 
mark was in the littoral owner, or that if the Philpot Case was 
proper authority to the contrary, that the adoption of the common 
law did not incorporate into our jurisprudence principles incom- 
patible with our institutions. 

The courts of New York, however, evolved no independent 
doctrine as to the title to the foreshore, or the jus publicum, but 
followed the later English decisions confirming the prima facie 
theory, unmindful of the fact that these decisions were subsequent 
to our adoption of the common law. 

"Attorney General v. Richards (1795) 2 Anstr. 603; Parmeter v. Gibbs 
(1813) 10 Price 412. 

"Ball v. Herbert (1789) 3 D. & E. 253. 

"Blundell v. Catterall (1821) 5 B. & A. 268. 

"Williams v. Wilcox (1838) 8 A. & E. 314; Rex. v. Montague (1825) 
4 B. & C. 598. 

"Town of Southampton v. Mecox Bay Oyster Co. (1889) 116 N. Y. 1. 
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We will deal, therefore, with the New York development of 
the jus publicum in regard to the foreshore, and the lands beneath 
the water below low water mark,' and attempt to determine, accept- 
ing the jus publicum as applying to the foreshore, whether the 
statements of the English cases as to the power of the King are 
not totally inapplicable to the People of the State of New York. 

From the first the distinction between the institutions of Eng- 
land and the sovereign states of a republic, although confused in 
the decisions of some of the states, has been noted in the New 
York cases. In many jurisdictions, however, we find statements 
in opinions of the bench which are copied verbatim from the Eng- 
lish law as to the alienability of the jus publicum by the Crown, but 
which are totally inapplicable to the states of this country, in each 
of which the jus privatum and jus publicum, the power of the 
Crown and the power of Parliament, are merged. Cases in- 
volving the construction of particular grants of lands under water 
in New York are many, but such decisions should not be considered 
as they have no bearing on the power of the State to extinguish 
the public rights in lands under navigable waters by grants to the 
adjoining owners. 

An important early case upon the extinguishability of the jus 
publicum is Rogers v. Jones, iZ in which an inhabitant of Oyster 
Bay, Long Island, was sued for a penalty prescribed by the town 
for taking oysters upon lands under water in which the town 
claimed an exclusive interest. Letters patent to the town of the 
lands under water had been issued by the colonial governor of 
New York, who, of course, was the agent of the Crown for that 
purpose. The defendant, with the belligerency seemingly in- 
digenous to inhabitants of that locality, fought the case stubbornly 
in person, and urged in an elaborate argument that since Magna 
Charta the Crown had had no power to grant exclusive fishery 
rights in navigable waters and that the Crown could not alienate 
lands under water except subject to the jus publicum of naviga- 
tion and fishery. Mr. Rogers in an exhaustive argument attacked 
the authority of Lord Hale to the effect that a right of free fishery, 
or exclusive fishery, could be granted by the Crown in violation of 
the jus publicum of fishing and argued that: 

"* * * the learned sage can only be rendered consistent 
with himself, by applying the observations he makes to cases of 
grants previous to magna charta; and that this is so, is evident 

"(N. Y. 1828) 1 Wend. 237. 
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from the fact that every precedent stated by him in support of a 
prescription to an exclusive right of fishery, is anterior to the 
reign of Henry II." 44 

The court held that the patent of Sir Edmond Andross, 
emanating immediately from Charles the Second, conveyed to the 
inhabitants of Oyster Bay, all the lands under water within the 
bounds of that grant, together with the exclusive right of fishing 
in the waters within the same, thus extinguishing the jus publicum 
of fishing by grant of the Crown. This determination that the 
King could grant the soil beneath navigable waters and with the 
soil the exclusive rights of fishery to an individual has been fur- 
ther upheld in Trustees of Brookhaven v. Strong, in which the 
court follows Rogers v. Jones on the point: 

"without entering into a discussion of the merits, involving, 
as they do, the consideration of confused and antiquated customs, 
obsolete terms and distinctions, and conflicting opinions. * * *" 45 

Thus we have adjudicated that the Crown and of course the 
Crown's successor, the State of New York, can grant the soil be- 
neath navigable waters to individuals and vest an exclusive right 
of fishery in the grantee, even in waters actually navigable. Of 
the two features of the jus publicum, the right of navigation was 
paramount to that of fishery. Although we may regard as settled 
the power of the State to extinguish by private grant the lesser 
of the jus publicum, the extinguishment of the right of navigation 
in what has been termed the "individuals or the unorganized 
public" 46 has been complicated by the right to regulate navigation 
vested in the United States or the "organized public," by the 
Constitution. 

The right of the private grantee to improve his lands under 
water in a manner which was inconsistent with the public rights 
of navigation, thus extinguishing the greater of the two public 
rights of the unorganized public, is squarely decided in Wetmore 
v. Atlantic Lead Co.* 1 By certain acts of the Legislature, per- 
manent water lines had been established in the East River, and 
these acts were construed to be a grant of lands under waters be- 
tween the established line and high water mark to the littoral 
proprietors which gave to the grantees an absolute right against 

"Ibid. 243. 

"(1875) 60 N. Y. 56, 66. 

"Sage v. Mayor (1897) 154 N. Y. 61, 79. 

"(N. Y. 1862) 37 Barb. 70. 
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the public of exclusive possession. Upon the theory of the in- 
alienability of the jus publicum, it was urged, that inasmuch as 
the lands conveyed had been reclaimed and covered with wharf 
structures, and as the defendants' wharves had displaced waters 
which were a public highway, the wharves themselves were sub- 
ject to the jus publicum and were open to use by the public. The 
court said: 

"* * * The whole practice of the state in its grants of 
lands under water, and the rules which have been recognized not 
only by the land office and the legislature but the courts in refer- 
ence to such grants, are at variance with such a doctrine. The acts 
of the legislature to which I have referred in this case, like the 
numerous others of a similar character, authorized an appropria- 
tion of the lands under water, to which they referred, by an arti- 
ficial accretion to the adjoining lands. They permitted the con- 
version of the premises from water into land, and relinquished the 
rights of the public to their use as a part of the channel of the 
river. When reclaimed and covered with artificial structures, they 
became a part of the bank of the river, and were no longer sub- 
ject to the public easement which affected the channel. As far 
as such artificial accretions are made to public highways upon 
the bank or shore, they become a part of such highways, but when 
added to a portion of the bank over which no such right of 
passage existed, they are a gain to the adjoining proprietor, and 
do not bring with them a right of use or passage over the land, 
in consequence of the right of navigation which had existed over 
the waters which had been displaced by such additions to the 
land." 48 

It is true in that case, and in the following case of Wetmore v. 
Brooklyn Gas Co.,** the main channel of the river was left undis- 
turbed for navigation. Whether, prior to the construction of the 
piers, the public could have been prevented from passing through 
the waters in boats, is undecided, but the cases hold clearly that 
the grantee of the State can extinguish the jus publicum of the 
"unorganized public" by devoting the lands conveyed to purposes 
inconsistent therewith. Nor can the unorganized public have 
access to the foreshore after the beach has been granted to a 
private individual and devoted to private use. 50 

The People v. New York & Staten Island Ferry Co. 51 is a 
case involving the question of the power of the State to regulate 

"Ibid. 96. 

"(1870) 42 N. Y. 384. 

^Nolan v. Rockaway Park Imp. Co. (N. Y. 1894) 76 Hun, 458. 

51 (1877) 68 N. Y. 71. 
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the plans of the construction of wharves by a littoral owner, where 
a restricted grant of tidewater lands had been made for purposes 
of commerce only. The court commented upon the law of Eng- 
land that there was an implied reservation in every grant emanat- 
ing from the King that so far as it assumed to interfere with 
navigation, or to confer a right to impede or obstruct navigation, 
the grant was void; but that while the sovereign could make no 
grant in derogation of the common right of passage over navigable 
waters, Parliament could do so, and stated: 

"* * * The title to lands under tide-water in this country 
which before the revolution was vested in the king, became, upon 
the separation of the colonies, vested in the States within which 
they were situated. The people of the State in their right of 
sovereignty succeeded to the royal title, and through the legisla.- 
ture 'may exercise the same powers, which, previous to the 
revolution, could have been exercised by the king alone, or by 
him in conjunction with parliament; subject only to those restric- 
tions which have been imposed by the Constitution of the State, 
and of the United States.' (Chancellor in Lansing v. Smith, 4 
Wend., 9). The public right in navigable waters was in no way 
affected or impaired by the change of title. The State, in place 
of the Crown, holds the title, as trustee of a public trust, but the 
legislature may, as the representative of the people, grant the soil, 
or confer an exclusive privilege in tide-waters, or authorize a use 
inconsistent with the public right, subject, to the paramount con- 
trol of congress, through laws passed in pursuance of the power 
to regulate commerce, given by the Federal Constitution." 52 

Here we have a distinct recognition of the inapplicability of 
the theory of the inalienability of the 'jus publicum to American 
institutions. The Crown, holding as trustee, naturally could vio- 
late no rights of the people, the cestui que trust, without their 
consent, which could be expressed through the medium of their 
representatives in Parliament. But in America, both trustee and 
cestui que trust, the jus privatum and jus publicum, are vested in 
the same entity, the people of the State, as is clearly pointed out 
in Langdon v. Mayor.™ In that case, the State had granted to 
the City of New York a strip of land under water. The city had 
granted to the owner of the adjoining uplands these lands under 
water and the grantee built wharves upon them and covenanted to 
pay annual rentals therefor. The city adopted a new plan of im- 
provement for the water front along the river and without making 
compensation to the plaintiff, who succeeded to the title of the 

"Ibid. 77. 

"(1883) 93 N. Y. 129. 
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original grantee, destroyed the use of his wharf. In an action for 
damages, the Court said upon the question of legislative power: 

"From the earliest times in England the law has invested the 
title to, and the control over, the navigable water therein, in the 
crown and Parliament. A distinction was taken between the mere 
ownership of the soil under water and the control over it for pub- 
lic purposes. The ownership of the soil, analogous to the owner- 
ship of dry land, was regarded as jus privatum, and was vested in 
the crown. But the right to use and control both the land and 
water was deemed a jus publicum, and was vested in Parliament. 
The crown could convey the soil under water so as to give private 
rights therein, but the dominion and control over the waters, in the 
interest of commerce and navigation, for the benefit of all the sub- 
jects of the kingdom, could be exercised only by Parliament. 
(Commonwealth v. Alger, 7 Cush. 53 ; People v. AT. Y. & S. I. F. 
Co., 68 N. Y. 71). 

"In this country the State has succeeded to all the rights of both 
crown and Parliament in the navigable waters and the soil under 
them, and here the jus privatum and the jus publicum are both 
vested in the State. 

"In England, Parliament had complete and absolute control over 
all the navigable waters within the kingdom. It could regulate 
navigation upon them, could authorize exclusive rights and privi- 
leges of navigation and fishing, could authorize weirs, causeways 
and dams for private use to be constructed in them, and could in- 
terrupt and absolutely destroy navigation in them. (Rex v. Mon- 
tague, 4 B. & C. 598; Williams v. Wilcox, 8 Ad. & El. 314; People 
v. N. Y. & S. I. P. Co., supra). So in this country each State 
(subject to limitations to be found in the Federal Constitution) 
has the absolute control of all the navigable waters within its limits. 
* * * The right to grant the navigable waters is as absolute 
and uncontrollable (except as restrained by constitutional checks) 
as its right to grant the dry land which it owns. It holds all the 
public domain as absolute owner, and is in no sense a trustee 
thereof, except as it is organized and possesses all its property, 
functions and powers for the benefit of the people." 54 

Historically and logically, this quotation contains the true con- 
ception of the trust in which the State holds lands under navigable 
waters, that its power to grant such lands is absolute and uncon- 
trollable, subject to the limitations of its Constitution and subject 
to the paramount rights of the United States. Whether the State 
could grant the lands beneath the entire East River for private 
purposes and wholly extinguish the public right of navigation 
therein need not be determined, but we find that its right to ob- 
struct partially public navigation by granting lands under waters 

"Ibid. 155-156. 
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to a riparian proprietor for use inconsistent with the public rights 
to the boundaries of the grant has been upheld in Kerr v. West 
Shore R. R. Co." and People ex rel. Howell v. Jessup.™ 

In the case of Kerr v. West Shore R. R. Co., the railroad 
company had acquired the title to lands under water from the 
State through the medium of condemnation proceedings against 
the original grantee. By the erection of a railroad bridge but 
four feet above the water, public navigation and access to a small 
bay was extinguished. It was held that the legislature had power 
to grant exclusive privileges in tidewaters, provided the grant did 
not trench upon the powers of Congress, and that this power in- 
cluded the right to hinder partially navigation by the erection of 
docks, bridges and other structures upon the lands conveyed. The 
"partial" obstruction does not mean a partial use of the lands con- 
veyed, but seems to justify the erection of structures upon all the 
premises conveyed, provided the main channel of the bay or river 
is ample for public navigation. 

In Rumsey v. New York & New England R. R. Co., 67 the 
right of the State to appropriate lands under water to a private use 
inconsistent with that of the people for purposes of navigation was 
again challenged. The land was occupied for railroad purposes. 
The court assumes for the purpose of argument that the contention 
is correct, and states that the United States is the proper party 
to complain. The lands granted were flat-lands which extended 
only to the channel bank of the river and therefore did not inter- 
fere with the navigation of the river, and the court queries as to 
the power of the United States to interfere with the right of the 
State to control or dispose of such lands under water, even though 
the lands should be covered with buildings. 

In 1892 the United States Supreme Court decided the celebrated 
Lake Front Case,™ involving the rights of the Illinois Central Rail- 
road Company to lands under water adjoining its uplands and 
several square miles of lands under water in the harbor of Chicago. 
Certain strong expressions of the court in holding invalid a legis- 
lative grant of several square miles in Chicago harbor have been 
quoted frequently by ardent advocates of the jus publicum, and 

55 (i89i) 127 N. Y. 269. 

56 (i899) 160 N. Y. 249. 

5, (i89i) 130 N. Y. 88. 

"Illinois Centr. R. R. Co. v. Illinois (1892) 146 U. S. 387. 
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have been responsible for nearly as much turmoil in the law of 
lands under tidewaters as the original treatise of Mr. Digges. 

The attempt of the Illinois legislature to grant an entire harbor 
to a private corporation was so monstrous a violation of public 
duty, if not ultra vires, that the court was justified in straining 
every energy to declare the grant void. By a four to three decision, 
two of the justices being disqualified from sitting in the case, 
so that the prevailing opinion is not that of a majority of the 
court, the harbor grant was declared void, but the company's rights 
were upheld as to lands under water occupied for railroad pur- 
poses, adjoining the uplands. In the course of a long opinion, deal- 
ing with very complicated facts as to the company's source of title 
to various parcels, the court said that the State's title of lands 
under navigable waters was in trust, 

"* * * for the people of the State that they may enjoy the 
navigation of the waters, carry on commerce over them and have 
liberty of fishing therein freed from the obstruction or interference 
of private parties. The interest of the people in the navigation of 
the waters and in commerce over them may be improved in many 
instances by the erection of wharves, docks and piers therein, for 
which purpose the State may grant parcels of the submerged lands ; 
and, so long as their disposition is made for such purpose, no valid 
objections can be made to the grants. * * * The State can no 
more abdicate its trust over property in which the whole 
people are interested, like navigable waters and soils under them, 
so as to leave them entirely under the use and control of private 
parties, except in the instance of parcels mentioned for the im- 
provement of the navigation and use of the waters, or when parcels 
can be disposed of without impairment of the public interest in 
what remains, than it can abdicate its police powers in the adminis- 
tration of government and the preservation of the peace. * * *" 5!> 

The court uses this language in regard to the "abdication of the 
general control of the State over lands under the navigable waters 
of an entire harbor or bay or of a sea or lake" and especially dis- 
tinguishes grants of parcels in aid of commerce or parcels which 
can be disposed of, without substantially impairing the public inter- 
est in the lands and waters remaining. Under this rule the validity 
of a particular grant might depend upon a question of fact as to im- 
pairment of the public interest in the lands remaining. 

The doctrine of the Lakefront Case has not been adopted in 
any of the subsequent cases in the New York courts, except in 

^Ibid. 452-453. Italics inserted. 
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Coxe v. State, 00 where the facts were substantially similar. 
The New York legislature had attempted to vest title to all the 
tidewaters surrounding Long Island in a private corporation. The 
corporation had paid to the State $25,000 and had received a re- 
ceipt from the State. Subsequently the corporation became bank- 
rupt and the action was brought by the receiver to recover the sum 
of $25,000. The power of the State to grant lands under tide- 
waters was not directly at issue in that action, and it should be 
noted that that question is treated upon in the brief of counsel for 
one side alone. This fact may be responsible for certain expres- 
sions in the court's opinion, which do not seem warranted by the 
authorities cited and are opposed to the weight of authority. 
The court says : 

"* * * The title of the state to the seacoast and the shores 
of tidal rivers is different from the fee simple which an individual 
holds to an estate in lands. It is not a proprietary, but a sovereign 
right, and it has been frequently said that a trust is engrafted upon 
this title for the benefit of the public of which the state is powerless 
to divest itself." 61 

Various authorities are cited to support that proposition, among 
them being the Lakefront Case 02 and Shively v. Bowlby 03 Saunders 
v. New York Central & Hudson River Railroad Co. 0i and Smith 
v. Rochester. " An examination of the cases cited certainly does 
not support the statement made by the court. It is, as we have 
seen, true of the title held by the Crown, but certainly was not 
"frequently said" in Rogers v. Jones, 00 Wetmore v. Atlantic Lead 
Co. "' The Staten Island Ferry Case 08 and Langdon v. The Mayor. 00 

In the Saunders Case cited, the court simply remarked that : 

«* * * while the state holds the title to lands under 
navigable waters in a certain sense as trustee for the public, it is 
competent for the supreme legislative power to authorize and regu- 
late grants of the same for public, or such other purposes as it may 

"(ifc5) i44 N. Y. 396. 

a Ibid. 405. 

"(1892) 146 U. S. 387. 

"(1893) 152 U. S. 1. 

"(1894) 144 N. Y. 75. 

"(1883) 92 N. Y. 463. 

M (N. Y. 1828) 1 Wend. 237. 
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69 (1883) 93 N. Y. 129. 
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determine to be for the best interests of the state, and the legisla- 
ture has conferred power upon the commissioners of the land office 
to make such grants for railroad purposes. * * *"*° 

The Coxe Case then continues : 

"* * * When the general doctrines of the English courts 
on this subject are given full scope, the conclusion is inevitable that 
the Parliament and the Crown together were not competent to grant 
to a private corporation, for private purposes, the seacoast around 
the island below the shore line, without violating established prin- 
ciples of law (Martin v. Waddell, 16 Peters, 367) . While I am not 
aware of any such restriction to be found in the Constitution of 
this state, in terms, yet, from the very nature of the question, it 
must be deemed to be inherent in the title and power of dis- 
position.* * *"" 

The Waddell Case does not support any such proposition, and 
moreover has long since ceased to be considered authority upon any 
principles involving title to lands under water. 72 The point decided 
in the Waddell Case was that the Crown could make no grant of a 
free or exclusive fishery in navigable waters, which holding is 
squarely opposed to the New York law in Rogers v. lones™ and 
Trustees of Brookhaven v. Strong.™ 

Further, in the Coxe Case the court says : 

"The title which the state holds and the power of disposition is 
an incident and part of its sovereignty that cannot be surrendered, 
alienated or delegated, except for some public purpose, or some 
reasonable use which can fairly be said to be for the public 
benefit."" 

The statement is probably intended to apply to the foreshore as 
well as to lands under waters navigable, and so we have the prima 
facie theory of Mr. Digges tortured into a trust so sacred that even 
the foreshore cannot be alienated except for some public purpose. 

Littoral and riparian owners of uplands adjoining the fore- 
shore, are freed, however, from the drastic provision of such a doc- 
trine, by the statement of the court that : 

'"(1894) 144 N. Y. 75, 86. 
"(1895) 144 N. Y. 396, 406. 
"See Farnham, Waters § 42a. 
73 (N. Y. 1828) 1 Wend. 237. 
"(187s) 60 N. Y. 56. 
"(1895) 144 N. Y. 396, 406. 
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«* . * * Grants to the owners of the adjoining uplands, either 
for beneficial enjoyment or for commercial purposes, have long 
been authorized and recognized as one of the uses to which the 
State may lawfully apply such lands.* * *" T6 

Neither the Lakefront Case nor the Coxe Case have any bearing 
upon the rights acquired by littoral owners of lands adjoining their 
premises in grants from the State, but the statements of law enun- 
ciated in each of those opinions must be strictly confined to identi- 
cal facts, such as an attempt of the legislature to cede to a private 
corporation either an entire harbor or several hundred miles of 
foreshore. 

Even if grants extinguishing the jus publicum in the lands un- 
der navigable waters of so great an area cannot be upheld, and the 
question of the extinguishment of navigation becomes one of fact 
as to whether a particular grant impairs the public interest in the 
waters remaining, neither of the cases pretends to limit the State's 
power to make grants of foreshore and lands below low water 
mark to the owners of adjoining uplands. They are, therefore, 
of no great practical importance in New York, since by the New 
York statute grants can be made only to the owners of adjoining 
uplands, and the grant in the Coxe Case, and the grant to New 
York City by the Dongan charter, and grants issued to certain Long 
Island towns and for railroad purposes, are probably the only in- 
stances in which lands under water in New York have been vested 
in the possession of owners other than those of the adjoining up- 
lands. 

In 1907 occurred the decision in the Brookhaven Case, 17 already 
referred to. No question of navigation or of the rights of the gen- 
eral public were involved in that case, which was a controversy be- 
tween the lessees of the town of Brookhaven, which had been seized 
of certain lands under water by ancient colonial grants, and the 
owner of the uplands, as to the right of the owner to build a wharf 
from his uplands to navigable waters. It was urged on the part 
of the town that the grant should be construed in the light of the 
law as it was when the grant was made in 1666. It might be 
pointed out that at this date the King's title to the lands between 
high and low water mark was in dispute and, as Mr. Coudert re- 
marks in his article, 78 the decision might have been upon the ground 
that the town's conception of the English law was unsound. 

"Ibid. 407. 

"(1907) 188 N. Y. 74- 

™9 Columbia Law Review 217. 



416 COLUMBIA LAW REVIEW. 

The court, however, states that the adoption of the common 
law by the people of the State of New York on the 20th day of 
April, 1777, did not incorporate in our system of jurisprudence 
principles which are inapplicable to our circumstances, and which 
are inconsistent wth our notions of what a just consideration of 
those circumstances demands, and states : 

"The jus privatum of the Crown, by which the English King 
was deemed to own the soil of the sea and of navigable rivers, in 
his own right, rather than as a sovereign holding it in trust for his 
people, however applicable to the conditions in Great Britain, were 
totally inapplicable to the situation of the colonists of this 
country. * * *" 78 

The conception of the King holding as private owner, as we 
have seen, was not at all applicable to the conditions in Great 
Britain, and his private title has not been asserted, apparently, 
since the Philpot Case. The jus privatum meant nothing more 
than the legal title, inasmuch as it was subject to the jus publicum. 

«* * * T n Gould on Waters, the author remarks as to those, 
that, 'There is no evidence that the jus privatum * * * was 
ever asserted in the colony as the right of the Crown, or that it has, 
until recently, been claimed by the States ; but there is, on the con- 
trary, in my opinion, the strongest evidence that this right has been 
abandoned to the proprietors of the land from the first settlement 
of the province and exercised by them to the present day, so as to 
have become a common right and thus the common law.' (Third 
Edition, Sec. 32) ."«° 

The learned court attributes to Mr. Gould remarks which were 
made by the court in Bell v. Gough, 81 which were quoted by Mr. 
Gould in the section to which reference is made. 

Mr. Coudert suggests that the jus privatum of the State is ex- 
tinguished, leaving only the jus publicum which is inalienable at 
common law. The jus privatum was the title to the land including 
all the ordinary attributes of ownership over land. But the jus 
publicum attached and was paramount to the jus privatum held 
by the King. The Brookhaven decision certainly does not restore 
to the littoral owners the title to the lands under water adjoining 
their premises. As long as the title remains in the State, the jus 
privatum remains, for the title to the foreshore must be in some 
holder, for what might be called a vacuum in title-holding is ab- 

70 (1907) 188 N. Y. 74, 80. 

"Ibid. 80. 

sl (i8S2) 23 N. J. L. 624, 661. 
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horrent to the common law. The jits privatum or title had been 
granted to a municipality, an agent or creature of the State, which 
held the title, therefore, exactly as if the title were still in the 
State. The decision as to the right to build a wharf under those 
circumstances was but an enlargement of the riparian owners' right 
of access over the foreshore, which had been adjudicated a property 
right ever since the overruling of Gould v. Hudson River R. R. 
Co. s2 by the Rumsey Case supra. 

The decision was a logical result of the City of New York Case 
supra, for the right of access was worthless unless accompanied by 
the right to build the physical contrivances necessary to make it 
effective. What the decision would have been providing the title 
to the foreshore had been vested in a private individual instead of 
a municipal corporation, is interesting to conjecture. 

In the next case of Barnes v. Midland Railroad Terminal Co., 83 
the question to be determined was whether the riparian owner's 
rights in the foreshore under a restricted grant from the State were 
such that his right to build a pier was paramount to the right of the 
public to pass along the beach. The grant to the littoral owner ex- 
pressly provided that use should not be made of the lands granted 
to interfere with the public right of crossing said land between high 
and low water mark. At the Appellate Division, 84 the court had 
squarely held that the jus publicum of passage did not attach to 
the foreshore when the tide was out and that the reservation in the 
grant would not preserve rights in the public, which did not exist. 
The Court of Appeals ruled that there was a right of passage in 
the public and that the rights of the defendant under such a grant 
were no more than those it had as littoral owner before the grant 
and to the extent that the pier unnecessarily interfered with the 
public's right of passage, the public's rights were paramount. 

That the jus privatum still resides in the people in their sover- 
eign capacity, except so far as it has devolved upon littoral and 
riparian owners, is clearly pointed out in the Barnes Case. We 
find, however, that our terminology is becoming involved by such 
phrases as ''jus privatum in a soA'ereign capacity." 

The case of Lewis Point Oyster Co. v. Briggs ss is a case in- 
volving the rights of the United States in regard to the soil under 
navigable waters, the title to which is in a private individual. 

"(1852) 6 N. Y. 522. 

"(1908) 193 N. Y. 378. 

"(N. Y. 1908) 126 App. Div. 435. 

"(1910) 198 N. Y. 287. 
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The lands granted were in the Great South Bay and it was con- 
ceded by counsel that the grant from the King by colonial patents 
was subject to the public right of navigation in the unorganized 
public as well as the regulation thereof in the United States. The 
only point in the case was whether the regulation of navigation 
included a right to improve for navigation by the Federal Govern- 
ment, and the case has no bearing on the title of littoral owners de- 
rived from the State. 

Nothing contained in the Brookhaven, Barnes or Lewis Point 
cases purports to overrule the law enunciated in the Staten Island 
Ferry, Wetmore or Langdon cases. 88 So far as New York is con- 
cerned, therefore, we conclude that the jits privatum and jus publi- 
cum are both merged in the People of the State of New York, 
who are both trustee and cestui que trust; that the power of the 
State to alienate lands under tidewaters to the adjoining owner 
of the uplands is absolute and uncontrollable; that by a grant for 
beneficial enjoyment an absolute and indefeasible title is vested in 
the grantee, who may have exclusive fishery, and build structures 
to the boundary of his grant inconsistent with the public right of 
navigation, 87 exclude the general public from the shore 88 or from 
landing at his wharves ; that structures and filled-in lands become 
appurtenant to the uplands and may be used by the owner in any of 
the infinite variety of ways in which he may use his uplands, sub- 
ject only to the rights ceded to the United States to regulate 
navigable waters. In other words, the jus publicum of the unor- 
ganized public can be absolutely terminated by an unrestricted 
grant of the foreshore and of lands below low water to a littoral 
proprietor and to the lands conveyed. 

A discussion of the extent to which the title to the foreshore 
and lands below high water mark is subject to the power to regu- 
late navigation vested by the Constitution in the Federal Govern- 
ment, as the "organized public," would prolong an article beyond 
proper limits, and might properly be reserved for another occasion. 
The jurisdiction of the United States over navigable waters, and 
the determination of what waters are navigable has been the sub- 
ject of interminable litigation. 

Suffice it to say that the broad assertion of the Federal Govern- 
ment is : 

M Supra. See notes 4, 7, 86, 51, 47, 53. 

K Wetmore v. Atlantic Lead Co. (N. Y. 1862) 37 Barb. 70. 

M Nolan v. Rockaway Park Imp. Co. (N. Y. 1894) 76 Hun, 458. 
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"All navigable waters are under the. control of the United States 
for the purpose of regulating and improving navigation, and al- 
though the title to the shore and submerged soil is in the various 
States and individual owners under them, it is always subject to 
the servitude in respect of navigation created in favor of the Fed- 
eral Government by the Constitution." 89 

The right to regulate navigation has been held to include the 
power to improve the soil beneath navigable waters for the pur- 
pose of navigation 90 by digging a channel to improve navigation, 91 
by building a lighthouse upon submerged land, 92 by construction of 
a dike, 03 by blasting out rocks or other natural obstructions, 94 or 
constructing a pier upon submerged soil 95 and compelling removal 
of bridges. 90 

Does this power of the United States attach to lands under 
water owned by littoral proprietors in connection with their up- 
lands, whose use does not in fact interfere with the navigation of 
channels? 

Is the foreshore between high and low water mark within the 
ebb and flow of the tide subject to such regulation by the United 
States ? Are the flatlands below low water mark out of the chan- 
nels of navigation covered by waters in fact not navigable also 
subject to this jurisdiction? In the Rumsey Case, the court sug- 
gests that they are not. 97 Whether the action of the Federal Gov- 
ernment in appropriating submerged soil for purposes of improving 
navigation by the erection of a lighthouse, jetties or other struc- 
tures is dammun absque injuria to the owner thereof, or is a taking 
of property for which compensation must be made would probably 
be determined by the law of the State in which the case originated. 98 
This inclination of the Supreme Court to follow the local law has 
been responsible for a remarkable divergence of opinions, for some 
of the state courts blindly follow the Federal opinions, thus, in 
effect, allowing the tail to wag the dog. In New York, interference 
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by the United States with the lands under water belonging to a 
littoral proprietor would probably be a taking of property. 

In any event, inaction by the Federal Government exemplifies 
to the riparian proprietor the adage "No news is good news." In- 
action by the Federal authorities is tantamount to their assent that 
the exercise of State authority is plenary as long as the inaction 
continues. 90 

In other words, whatever may be the inherent jurisdiction of 
the United States in regard to navigation, practically its power is 
dormant until the United States chooses to assume jurisdiction. 

By various statutes, the Secretary of War has been empowered 
by Congress to establish harbor lines in the navigable waters of 
the United States; and it is not lawful for the riparian owner to 
build wharves, jetties, piers or other structures outside of lines so 
established except on plans authorized by the Secretary of War. 100 

The requirement that the riparian owner shall obtain permission 
only in case he desires to extend structures outside of an estab- 
lished line would seem to indicate that the Federal Government 
assumes jurisdiction only of navigable waters within such lines and 
not over the waters or space between the harbor lines and the 
shore. And we find it so decided in an interesting Oregon case, 101 
where the Secretary of War had established a harbor line in Port- 
land harbor further from the shore than the harbor line estab- 
lished by State authority. The littoral proprietor claimed the right 
to build to the Federal line, whereas the city sought to restrain 
him from constructing his wharf beyond the State line. The court 
held that between the Federal line and the shore, the state authority 
was plenary, inasmuch as Congress had not assumed jurisdiction 
over the space between the Federal line and the shores. The deci- 
sion was affirmed in the United States Supreme Court on slightly 
different grounds 102 on the authority of Cummings v. Chicago, 103 
in which the effect of the establishment of a harbor line was not 
directly involved, where it was held that the right to erect a struc- 
ture in a navigable water of the United States, wholly within the 
limits of a State, depends upon the concurrent or joint assent of the 

M Willson v. Black Bird Creek Marsh Co. (1829) 2 Pet. 245; North 
Shore Boom Co. v. Nicomen Boom Co. (1908) 212 U. S. 406. 

1C0 Act of September 19, 1890; 26 Stat, at Large, p. 454; Act of March 3, 
1899, c. 425, River & Harbor Act. 
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State and National Government, and that a permit from the Secre- 
tary of War alone to build a pier did not vest private persons with 
power to erect structures without regard to the wishes of the 
State. 

The littoral owner of uplands and lands under water extending 
to a harbor line established by the Secretary of War may regard 
himself as free from Federal jurisdiction. Harbor lines might 
probably be changed, but if, relying upon such lines, he had im- 
proved his property to conform thereto, it might well be doubted 
in such a case whether a change in the location of the line to his 
detriment might be made without making him compensation. 

Royai, E. T. Riggs. 
New York. 



